United States Court of Appeals 
for the Second Circuit 



APPELLANT'S 

APPENDIX 



i 



United States Court of Appeals 

For the Second Circuit. 


UNITED STATES OF AMERICA, 
Appellee, 

v. 

GEORGE CANTON, a/k/a 
George Combes, 

Appellant. 


On Appeal From The United States 
District Court For The Southern 
District of New York 


APPELLANT’S APPENDIX 


THEODORE KRIEGER 
Attorney for Appellant 
401 Broadway 
New York, N.Y. 10013 
(212) WO 6-5911 



Dick S.II.V Printers • P.O. Box X, Staten island. N V. 1030? • Tel. (?12) 44 ? 5358 




PAGINATION AS IN ORIGINAL COPY 


INDEX TO APPENDIX 


INDICTMENT 
CHARGE TO THE JURY 



1 

424 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

x 

UNITED STATES OF AMERICA, 

INDICTMENT 

- v- 

S 7.'I Cr. 840 (ELP) 

GEORGE CANTON, a/k/a 
George Combes, and 
RAYMOND SOLOMON. 

Defendants . 

x 

COUNT ONE 

The Grand Jury charges: 

On or about the 9th day of August, 1978, in the Southern 
District of New 'iork, GEORGE CANTON, a/k/a George 
Combes and RAYMOND SOLOMON, the defendants, unlawfully, 
wilfully and knowingly, by force and violence and by intimidation, 
did take, from the person and presence of another, certain 
money, to wit, appro , imately $34, 610, which belonged to, and 
was in the care, custody, control, management and possession 
of, the Chemical Bank, 9 East 167th Street, Bronx, New York, 
a bank the deposits of which were then insured by the Federal 
Deposit Insurance Corporation. 

(Title 18, United States Code, Sections 2113(a) and 2.) 

COUNT TWO 

The Grand Jury further charges: 


1 


On or about the 9th day of August, 197 3, in the Southern 
District of New York, GEORGE CANTON, a/k/a George 
Combes and RAYMOND SODOM ON, the defendants, unlawfully, 
wilfully and knowingly, in committing and in attempting to 
commit the offense charged in Count One of this indictment, 
did assault persons, and did put in jeopardy the life of 
persons by the use of dangerous weapons and devices, to wit, 
guns. 

(Title 18, United States Code, Sections 2113(d) and 2. ) 


FOREMAN 


PAUL .1. CURRAN 
United States Attorney 
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UNITED STATES OF AMERICA 


vs . 

GEORGE CANTON 


73 Cr. 840 


December 6, 1973 
10:00 a. in. 

(Trial resumed. Present: the defendants and 
all counsel.) 

(The jury entered the courtroom.) 

CHARGE OF THE COURT 
EDMUND L. PALMIEKI , District Judge. 

THE COURT: Ladies and gentlemen, let me add 

my own thanks to those already expressed to you by the 
attorneys tor the close attention that you have paid 
throughout the trial. 

It has been apparent to me and to them that you 
have tried to follow the facts of this case, to understand 
the evidence, and to perform your duties conscientiously. 

At this point you are about to assume the stu- 
pendous burden for which you were sworn, that is, to 
determine on the basis of this evidence where the truth 
lies and on the basis of that truth, subject to tne law 
as I charge it, whether there should be a verdict of guilty 
or not guilty with respect to either of these two defendants 
or either of the two counts with which they are charged. 
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Now, let me stress at the outset that for reasons 
of convenience and expediency both Combes and Solomon have 
been tried together, but in effect you are trying two 
separate cases. 

¥ou have two separate and distinct functions 
with respect to these defendants and I respectfully suggest 
that not only should you be careful to consider only the 
evidence applicable to the case of each one, but you 
should also be careful to consider each case separately. 

Each defendant is entitled to a fair trial, and 
the verdict, a fair and impartial and just verdict of the 
jury, twelve jurors, in his respective case. 

We should be careful not to allow any kind of 
fallout or slip-over from one case to the other because of 
the factual context in this case. Although there are 
certain pieces of evidence that could be construed to be 
of significance with respect to both, there are other 
pieces of evidence that are separate and distinct one from 
the other and each case from the other. 

Now, during the course of my charge I may be 
referring to the evidence, and my remarks, just as the 
remarks of the attorneys, may be in error with respect to 
that evidence. 

Please remember that you should rely upon your 

l l 
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recollection to the exclusion of mine and to the exclusion 
of the attorneys' recollection. Please attach no special 
significance to the questions that 1 have asked during 
the course of the trial. I have asked those question*; not 
because of any partisan interest but solely because 1 
felt, on the spur of the moment, that the answers to those 
questions might have been of assistance to you. My 
questions deserve no more or no less consideration than 
the questions put by counsel. 

You should not be affected by any rulings of 
law, or colloquy that I may have had with counsel, or 
instructions I may have given to witnesses or counsel. 

These are all functions that I have to perform to keep 
the case going along on an even keel, so to speak, and on 
legal tracks, and they should not and must not be under- 
stood to impinge in any way upon your exclusive fact finding 
function. 

You are the sole triers of the facts. Nothing 
that I say is intended in any way to impinge upon that 
exclusive fact finding function. 

You should be careful not to speculate evidence 
into the case. Decide the case only on the evidence that 
you have heard in court, on the testimony, on the exhibits 
that have been marked in evidence, and on any stipulations 
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made by counsel. 

The admissible evidence consists of the testimony, 
the exhibits and <— as ss ions or stipulations, and I have 

already warned you, and I warn you again, that you must 
be careful not to come to conclusions on the basis of a 
question that is unanswered, or on a question that is 
answered negatively. 

For instance, "Weren't you there? No." 

The answer is "No." Well, then all you have 
before you is a question and an answer that was negative. 

Or sometimes a question is asked with great em- 
phasis and there's no answer for some reason. Well, that’s 
not proof. 

Several of you have been taking notes and that's 
quite all right. I told you at the outset that you could 
do so. Be careful, however, when you deliberate, to put 
those notes in your pocket and not use them as an instru- 
ment of persuasion. They must be used solely as an aid 
to your own memories. 

If you have any question with respect to precise 
statements in the record, you have recourse to that record 
by asking that the testimony be read to you. That can be 
done in open court. 

There's no other way in which testimony can be 


■ SOUTHERN DISTRICT COURT REPORTERS. U S. COURTHOUSE 
FOLEY SQUARE, HE* YORK. N.Y. CO 7-4SS0 



1 


erab 


428 


2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


made available. 

The exhibits, however, are all available to you, 
and you can ask for them as you choose or as you go along, 
or, I respectfully suggest that it might be more convenient 
for you to ask for all the exhibits at the outset and then 
you will have them before you and you can look at whatever 
you please. 

Now, this is a criminal case, and the burden of 
proof rests upon the government and never shifts to the 
defendant. The government has the burden of proving each 
defendant guilty beyond a reasonable doubt, and each 
defendant is presumed to be innocent throughout the trial, 
and throughout your deliberations, until such time, if 
that time ever comes, when the presumption of innocence is 
overcome by proof of his guilt beyond a reasonable doubt. 
This means that the burdon on the government to prove each 
defendant guilty beyond a reasonable doubt is in no way 
lessened or modified by the fact that the defendant has 
been indicted and stands formally charged with an offense. 

And the assumption of the defendant's innocence 
must continue throughout the trial and throughout your 
deliberations until such time, if that time ever comes, 
when you are convinced of the defendant's guilt beyond 
a reasonable doubt. In other words, you are writing a 
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clean slate, and each defendant is assumed to be innocent 
and until each element of the offense with which he has 
been charged has been proved beyond a reasonable doubt. 

If you entertain a reasonable doubt with respect to any 
essential element of the offense that you are considering, 
it is your duty to acquit that defendant. 

Now, what do we mean by a "reasonable doubt"? 

The law provides that you may not find the defendant guilty 
if you have a reasonable doubt about any of the facts 
necessary to constitute the crime, and a reasonable doubt 
may be based upon the evidence or the lack of evidence in 
the case. 

A reasonable doubt is such a doubt as would cause 
a reasonable man to hesitate to act in the more serious 
and important affairs in life. 

Let me pause for a minute to say that during the 
course of summations by defense counsel, references were 
made to what I would say and what I wouldn't say in my 
charge. Please disregard those statements, because in one 
or two instances the statements were not quite in accord 
with what I am telling you. In one instance it essentially 
was directly opposite to what I am telling you, and so I 
wish you would take the law from me. I am not criticizing 
counsel. I am sure that they acted in good faith, but 
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1 

the important thing is to remember that you should accept 

3 

the instructions with respect to the law from me and only 

4 

from me. 

5 

Now, this talks about the serious and important 

6 

affairs in life, and I am sure that all of you, in the 

7 

course of your lives, have had to face important crises. 

8 

whether or not to submit a loved one to surgery, knowing 

9 

that there was serious risk of the loss of life; whether 

10 

or not you should part with a home or an object to which 

11 

you were closely attached; whether or not you should make 

12 

certain and important decisions pertaining to your liveli- 

13 

hoods, or the education of your children-these and many 

14 

lc 1 

other instances in life, have forced you to take a position 

15 

the consequences of which have stayed with you for the 

16 

rest of your lives. 

17 

fou must regard your function in this case as 

18 

another important, another' serious step you are taking in 

19 

your lives. 

20 

one of the precious gifts that a jury brings to 

21 

us is the capacity for fresh and objective judgment, it 

22 

is quite possible that we, as lawyers, trained in the law. 

23 

»., as judges, may have lost the sharp ed qe „„ ; 

24 

with respect to the ordinary affairs of life, it may be 

25 

that we are exposed to controversy too much. Perhaps we 
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are exposed to courtroom pr >cedures too much , and so , you 
come to us as a breath of fresh air in the courtroom. As 
you are from varying walks of life and varying backgrounds, 
you are the best measure for the finding of truth that, in 
our long human experience, we have been able to ascertain 
and find. And so it is riyht, it is proper, and I am fully 
convinced that it is valid that a jury, and only a jury, 
should find where the truth lies in a controverted issue of 

I 

fact. 

Now, I told you that a reasonable doubt is such 
a doubt as would cause a reasonable mar. to hesitate to act 
in the more serious and important affairs in life. It is 
a doubt which a reasonable person has after carefully 
weighing all the evidence. ! 

A reasonable doubt is one which appeals to your 
reason, your jpdgment, your common sense, and your exper- 
ience. "Beyond a reasonable doubt" does not mean to a 
mathematical certainty or beyond all possible doubt. A 
reasonable doubt is not caprice, whim or speculation. It 

i 

is not an excuse to avoid the performance of an unpleasant 
duty. It is not sympathy for a defendant. Vague, specula- 
tive of imaginary qualms or misgivings are not reasonable 
doubts . 

* \ V 
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if* After a fair, impartial and careful con- 
sideration of all the evidence you are convinced of the guilt 
of the defendant, you must convict him. 

If, on the other hand, after such a fair, im- 
par t lal and careful consideration of all the evidence you 
doubt the defendants guilt, you must acquit him. 

Remember, please, that all of the evidence is 
before you; all the arguments of counsel are before you. 

You must consider them. 

I cannot, in the course of my chaige, review 
every facet of the evidence presented to you in this case, 
but it is all before you, and the fact that I may not have 

| 

mentioned a particular item of proof does not indicate that 
it is a matter for you to disregard. On the contrary, 
you have the right to believe that there may be some aspect 
of the case, or some evidence in the case more important than 
any evidence to which 1 may have referred. 

Now, let me read the indictment to you. As I 
have already stated, the indictment is not proof, it is 
a procedural device to oring the case to trial, and notice 
to the accused person of the charge. It consists of two 
counts, and you will be called upon to render a verdict 

respect to each one of these counts, and with respect 
to each defendant. 

, •• 
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Count 1 charges as follows: 

"On or about the 9th day of August, 1973, in the 
Southern District of New York, George Combes ana Raymond 
Solomon, the defendants, unlawfully, wilfully and knowingly, 
by force and violence, and by intimidation, did take from 
the person and presence of another , certain money, to wit, 
approximately $34,610 which belonged to and was in the 
care, custody, control, management and possession oi the 
Chemical Dank, 9 East 167th Street, Bronx, New York, a 
bank the deposits of which were then insured by the Federal 
Deposit Insurance Corporation." 

And there is a reference to the law upon which 
this is based and which I will quote to you in a minute. 

I might add, ladies and gentlemen, that you can 
have a copy of this indictment, and one will be furnished to 
you so that if it served any convenience for you to look 
at it during your deliberations, you can have it. 

Count 2 reads as follows: 

On or about the 9th day of August, 1973, in the 
Southern District of New York, George Combes and Raymond 
Solomon, the defendants, unlawfully, wilfully and knowingly, 
in committing and attempting to commit the offense charged 
in Count 1 of this indictment, did assault persons and did 
put in jeopardy the life of persons by the use of dangerous 
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weapons and devices, to wit, guns." 

Now, the indictment charges each of the defendants, 
Combes and Solomon, with two crimes: First, the crime of 
bank robbery; and second, the crime of assault during a 
bank robbery . 

The government contends that George Combes was 
one of three men who entered the bank and personally 
committed the crimes of robbery and assault, and that the 
other two men escaped. 

The government further contends that Raymond 
Solomon waited around the corner in a car, a white station 
wagon, about which so much has been said in the case, and 
then drove the three men away, and that Solomon thereby 
aided and abetted the three men to commit the crimes 
charged. 

Now, I will explain Count 1 first. I will read 
the bank robbery statute and the aiding and abetting statute, 
and then I will discuss the essential elements of the first 
count, that is, the bank robbery count. 

Then I will explain Count 2, and that is the 
assault statute, and I will discuss the essential elements 
of that. 

MR. EATON: Your Honor, I am having difficulty 
hearing you. 


SOUTHERN DISTRICT tOURT REPORTERS. U.S. COURTHOUSE 
FOLEY SQUARE. NEW YORK. N.Y. CO 7-4SW0 


2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


em b 


again? 

difficult. 

THE COURT: It's not quite as loud as it should 
be? Oh, please, ladies and gentlemen, doA't be timid. If 
my voice drops or you are not hearing me, it woula be very 
sad if you didn't hear everything I said, so please inter- 
rupt me and say you can't hear. That is one measure you 
should take without any hesitation whatever. 

And thank you, Mr. Eaton, for so advising me. 

Well, I was just saying that I was going to 
explain the first count and the statute upon which it is 
based, and then the second count, which is the assault count 
or assault charge of committing assault during the course 
of the robbery, and I have just read the indictment, and 
you can have a copy of the indictment in the jury room to 
look at when you are deliberating, so if I didn’t read the 
indictment loud enr x »- , I’m sure you will have a cnance to 
refresh your recoll*r „ions with respect to that, but I hope 
you have heard the two very important matters I referred to 


THE COURT: Really? I'm sorry. 

Have any of you had trouble hearing me? 

JUROR NO. 2: It's a little difficult; yes. 

THE COURT; Do you think I ought to start over 

JUROR NO. 2: No. I heard you but it ' 3 a little 
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2 

And that was the burden of proof , the presumption of 


3 

iiutoamce, and the matter of reasonable doubt; have you 


4 

all heard those? 


5 

All right. Now, Count 1 charges a violation cf 


6 

two federal statutes, the bank robbery statute and the 


7 

aiding and abetting statute. 


8 

The bank robbery statute, known as Title 18, 


9 

U.S. Code, Section 2113 (a) reads as follows: 


10 

“Whoever, by intimidation, takes or attempts to 


11 

take from the person or presence of another any property 


12 

or money belonging to or in the care, custody, control, 


13 

management or possession cf any federally insureu bank is" 


14 

then there is a reference to the crime the penalty 


15 

for which you are not concerned. 


16 

The aiding and abetting statute. Title 18, Sec- 


17 

tion 2, provides as follows: 


18 

"Whoever commits an offense against the United 


19 

States, or aids, abets, counsels, commands, induces or 


20 

procures its commission is punishable as a principal. 


21 

Whoever wilfully causes an act to be done which. 


22 

if directly performed by him or another, would be 

V. 

23 

an offense against the United States, is punishable as a 


24 

principal. " 

/ 

25 

Now, what this aiding and abetting statute means 



' . • * • * 
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2 

is that any person who voluntarily takes an active part 


3 

in promoting or facilitating the commission of a crime. 


4 

with knowledge of the unlawful objective, bears the same 


5 

responsibility under the law as one who directly commits the 


& 

offense. 


7 

This provision means that if you find the crime 


8 

was committed, the law makes equally responsible any person 


9 

who consciously associated with the criminal venture with 


10 

the intent that his conduct aid its success. 


11 

Mere presence and guilty knowledge are not enough. 


12 

You must also be convinced beyond a reasonable doubt that 


13 

the aider and abetter was doing something, or the alleged 


14 

aider and abetter was doing something to forward the crime. 


15 

that he was a participant rather than merely a knowing 


16 

spectator, and such a person need not have participated in 


17 

all the transactions which were involved in the commission 


18 

of the crime. 


19 

He is equally liable if you find that he commanded. 


20 

requested, encouraged, provoked or aided another in planning 


21 

or committing the crime. However, it is essential that he 


22 

knew of the criminal purpose and intended that his partici- 


23 

pation aid in its accomplishment. 


24 

Now, in this case, the government contends that 


25 

George Combes was in the bank. They contend that George 
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Combes was one of the three men who actually robbed the 
bank. 

The government contends that ltaymond Solomon 
aided ana abetted the three men who were in the bank by 
serving as a getaway driver. 

Now, as counsel for the defense have pointed 
out to you, and as government counsel has conceded, there 
was no evidence that Solomon personally took money from 
the bank. It is enough, however, if you find that some 
person or persons personally carried out che bank robbery 
and that the defendant, Solomon, wilfully and knowingly 
aided, abetted or induced the other persons. 

The words "aided and abetted" or "induced" mean 
that you must be satisfied beyond a reasonable doubt that 
Solomon wilfully associated himself with the bank robbery 
and that he wilfully participated in it as something that 
he wished to bring about, and that he wilfully sought, oy 
his actions, to make it succeed. 

The defendant Solomon, by his plea of not guilty, 
and by the arguments of counsel, has contended that one of 
the principal witnesses, Joseph Camacho, did not tell the 
truth and that he should be found not guilty. 

Mr. Greenberg, in behalf of Solomon, has con- 
tended that Solomon just wasn't there at all and that he 

i • 
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had nothing to do with the robbery or the getaway. 

The government must prove that Solomon was 
serving an active function which in some way aided the 
persons who actually took the money. 

If you are convinced beyond a reasonable doubt 
that Solomon had agreed with one or more of the robbers 
that he would wait near the bank in a station wagon to 
aid their escape, then you would be justified in concluding 
that one or more of the robbers was relying on what Solomon 
had agreed to do, and if you do so find, then I instruct 
you that Solomon's acceptance of this responsibility was 
an inducement and an encouragement to the robbers, and that 
Solomon aided, abetted and induced them. 

Now, I think that in the circumstances of this 
case you would be justified in finding — if you believe the 
witnesses Santiago and Camacho, and if you draw the conclu- 
sions which the government asks you to draw from the various 
pictures in the case-*-that the white station wagon bearing 
certain numbers was used, and that the robbers got into this 
station wagon and because they thought they weren't being 
followed, went leisurely down a few streets to the point 
where they were confronted by the police officers, and tnen, 
in this vacant field, $32,000 of the $34,000 was 

recovered in two manila envelopes in which the money was 
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placed was recovered, ana several articles of clothing. 

Now, I respectfully urge you to scrutinize this 
evidence very, very carefully, because if you put Solomon 
inside that bank when this robbery occurred — 

MR. EATON: Excuse me, your Honor; 1 think you 

misspoke. If you put Combes inside the bank when tne 
robbery occurred. 

THE COURT; Yes. I'm sorry. If you put Corbes 
inside that bank when this robbery occurred, or if you 
put Solomon behind the wheel of that white station wagon, 
you see that that opens a vista for a great many conclusions 
and inferences that will take you a long way towards dis- 
charging your responsibilities in the case. 

The crucial issue in the case isn't whetner a 
robbery occurred. Counsel in the case have not quite but 
almost conceded that not only was there a bank robbery out 
there was a very well-thought-out, well-planned bank 
robbery. 

You can see from these pictures--ana I am now 
referring to the Series 4 pictures where you can see the 
clock and the date, and you can see that it started just 
a before 2:15, and it ended just a little after 

2:15. Apparently it didn't take more than about two or 
three minutes for the whole episode to start and finish. 
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and at one point you see Joseph Camacho with his pretty 
little boy on the teller's desk with these two lady tellers 
making conversation, and at another point you see a some- 
what tense atmosphere when the robbery was going on, and 

you see one of the robbers to the left of Camacho just 
exactly at 2:15. 

You remember Miss Blanding, the teller. Her 
testimony was that the first thing she saw or the first 
thing she knew about the robbery was when she heard a loud 
thud when one of the robbers landed next to her. She 
didn't even see him when he was vaulting the counter, so 
this was a well-planned, well-thought-out robbery. 

$32,000 were found not too long later in the lot 
with articles of clothing, and the envelopes which the 
government contends were directly related to these roboers, 
and particularly the clothing, to the defendant Coiubes, 
so that the crucial issue in the case isn't whether the 
robbery occurred; it did occur. Y OU would be justified in 
finding very quickly that it occurred. When I say it did 
occur, here again I respectfully suggest that I am only 
repeating what counsel have all said. I think you would oe 
justified in finding it did occur and that it was a well- 
planned robbery, but the crucial issue is by whom/ by 
Combes? And when they got away, away from or in tnis white 



SOUTHE RN DISTRICT COURT REPORTERS. u.S. COURTHOUSE 
POLEV SQUARE. NEW TORN. N.V. CO 7-4SS0 



1 


erao 


442 


2 

station wagon, was it Combes' car? Was he driving them? 

3 

MR. KRIEGER: i respectfully take exception to 

^ 4 

that. 

5 

THE COURT: Was it Solomon's car, and was 

6 

Solomon driving? 

7 

Thank you. I stand corrected. 

8 

The crucial issue is for you to determine whether 

9 

or not Combes was in that bank, and the crucial issue is 

10 

for you to determine whether the car was the white station 

11 

wagon of Solomon and whether Solomon was driving it. 

12 

Once you have passed those issues, you will have 

13 

gone a long way in the direction of resolving important 

14 

responsibilities in your case. 

15 

The crucial issue, therefore, is the issue of 

16 

identity; namely, was it a fact that the defendant Solomon 

17 

was driving a station wagon in the vicinity of the bank. 

18 

And of course, the issue of identity is the crucial issue 

19 

in the case against the defendant George Combes since the 

20 

government contends that he was a principal rather than an 

21 

aider and abetter. 

22 

Now, the essential elements with respect to 

OO 


23 

Count 1 are these, and they are the same for each defendant. 

24 

but you must consider the guilt or innocence of each 

25 

defendant separately: 
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f Before you may convict either or both defendants 
on Count 1, the government must prove four essential 
elements, each one beyond a reasonable doubt, as to the 
defendant in question. If there is a reasonable doubt 
as to any one of these essential elements, the defendant 
should be acquitted. J 

The four essential elements are as follows: 

First, that the deposits of the bank were 
insured by the Federal Deposit Insurance Corporation. The 
first witness testified to that. There has been no issue 
raised with respect to it, and I respectfully suggest that 
you should be able to resolve this issue witnout any 
difficulty. 

Second, that the defendant took money or aided 
and abetted somebody to take money which belonged to the 
bank, or money which was in the care, custody, control, 
management or possession of the bank, and that the deiend- 
ant performed these actions on or about August 9, 1973 in 
the Southern District of New York. 

Third, that the defendant took the money irom 
the person or presence of another person by force and 
violence or by intimidation, or that he aided and abetted 
somebody to take money in this manner. 

And fourth, that the defendant acted wilfully and 
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knowingly. 

I shall now explain these essential elements in 
further detail. 

The first element concerning the Federal Deposit 
Insurance Corporation , I have already referred to. 

The second element, the government has intro- 
duced evidence that on August 9, 1973, three men entered 
a branch of the Chemical Bank located at 9 East 167 th 
Street in the Bronx. 

1 instruct you that all of the Bronx County is 
located in the Southern District of New York. 

Furthermore, the government introduced evidence 
that two of the men jumped over the counters, took approx- 
imately $34,000 out of various drawers, and put the money 
into two folders and left the bank with the third man. 

The government contends that the defendant George 
Combes was one of the two men who jumped over the counters 
and took the money. 

The defendant Combes denies this by his plea <± 
not guilty and by the arguments of his counsel. 

The government introduced further evidence 
that the three men got into a station wagon anu it was 
driven by a fourth man. 

The government contends that this fourth man, the 
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driver of the station wagon, was the defendant Raymond 


Solomon. 


Solomon has denied this by his plea of 


guilty, by his testimony in the case, and by his witnesses. 
He contends that he was nowhere near the bank that entire 
day, that he was at Myrna Bonsu's apartment in the north- 
east Bronx, at a shopping center just agove the Westchester 
County line in Mount Vernon and at the Orchard Beach picnic 


grounds . 


MR. GREENBERG: Excuse me, your Honor, i think 
you said "by his plea of guilty"; you mean "by his plea 
of not guilty." 

THE COURT: I certainly intended to say that. 

....by his plea of not guilty. 

Solomon has denied the government's contention 
by his plea of not guilty and by his testimony and by his 
witnesses. He contends that he was nowhere near the bank 
that entire day, that he was at Myrna Bonsu's apartment, 
at a shopping center, and at Orchard Beach Park. 

Now, if you find that the defendant in question 
took money from the bank or aided and abetted the taking, 
then you should go on to consider the third element. 

The third element concerns the manner in which 
the money was taken. Was it taken from the presence of 
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one or more persons or was it taken by intimidation? 

The government introduced evidence that one o i the 
men jumped over the counter at about the mid point of the 
counter, ordered several tellers to move away from their 
drawers, and then opened the drawers himself except for 
one drawer which was locked and which he ordered one of the 
tellers to unlock. 

The government contends that this man was the 
defendant Combes. 

The government is not required to prove that 
force and violence were actually used as long as it proves 
that the money was taken by means of intimidation. 

The word "intimidation u means that the robber 
said or did something to any of the tellers that would 
normally arouse fear in a person. 

On the issue of intimidation, the test is an 
objective one. This means that you need not -eci.de vnether 
or not the tellers actually were afrati. . 

should decide whether the robber said or uid any tnr.v. v- 
the tellers and, if so, whether this woulu arous fear in 
the average person. 

I now come to the fourth element, and that is 
whether the defendant acted wilfully and knowingly. 

An act is done wilfully if it is done voluntarily 
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2 

and deliberately and not because of some mistake, accident. 


3 

negligence or other innocent reason. 


4 

An act is done knowingly if the defendant knows 


5 

what he is doing. 


6 

If you find that the defendant Combes took money 


7 

from the bank, you must be convinced beyond s reasonable 


8 

doubt that he knew he was taking it by means of intimidation 


9 

If you find that the defendant Solomon served 

1 

! 

10 

as a getaway driver, you must be convinced beyond a reason- 


11 

able doubt that he knew in advance that another person or 

1 

12 

persons were going to take money from the bank by intimida- 


13 

tion and that he knew he was aiding that taking by waiting 


14 

nearby in the station wagon. 


15 

In deciding whether a man has acted wilfully and 


16 

knowingly, you do not have to have a crystal ball to look 


17 

into the man's mind. You must determine what he intended. 


18 

and what he knew by considering what he did, and what he 


19 

said, and all the surrounding circumstances. 


20 

You should scrutinize carefully the entire conduct 


21 

of the defendant and the attendant circumstances at or near 


22 

the time to which the indictment relates. 


23 

The acts of a man must be set in their time and 


24 

Place so that the meaning of a particular act or conduct 


25 

may and usually depends upon the circumstances that surround 
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that act or conduct. 

You may draw such inferences as reasonably arise 
from your consideration of the frets and circumstances 
bearing on intent which have been put before you and which 
you accept as true. 

You must return a verdict of not guilty, however, 
unless the government has convinced you beyond a reasonable 
doubt that the defendant whose case you are considering had 

the necessary JHfttfMtwl of atat* of ttind. 

Now I come to Count 2. That is the assault 

count. This charges the crime of assault during the bank 
robbery. 

If you find a particular defendant not guilty 
on Count 1, then you must find that defendant not guilty 
on Count 2. 

However, if you find the defendant guilty on 
Count 1, you can then go on and should consider Count 2. 

I have already read Count 2 to you, and it charges 
a violation of two federal statutes. One is the aiding 
and abetting statute which I have already read and explained. 
The other statute, known as Title 18, Section 2113(d), 
provides, "Whoever, in committing or in attempting to commit 
any offense defined in subsection (b) M — that is the robbery 
statute "assaults any person, or puts ir jeopardy the life 
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of any person by the use of a dangerous weapon, is guilty." 
And then there is a reference to the crime and the penalty. 

Now, although this indictment speaks in terms ot 
putting in jeopardy the life of persons by the use of 
dangerous weapons# and although the statute also refers 
to it, it has been substantially conceded by counsel tnat 
this pistol. Government's Exhibit 12, is a pellet gun, 
and there is some question as to whether a pellet gun can 
actually kill a person, so that you should disregard any 
reference to putting in jeopardy the life of persons and 
consider this to be only as though the indictment charged 
an assault and as though we were dealing only with that 
of the statute which refers to an assault. In 
other words# we are elminiating from the case any considera- 
tion of putting any life in jeopardy. 

As I said before# you can find a verdict of guilty 
on the assault count# the second count but you must already 
have found that the defendant was guilty on Count 1, the 
bank robbery count. 

In addition# the government must prove two 
more essential elements# each beyond a reasonable doubt. 

The two a«ditl«*al essential elements are as follows t 

that the defendant in question assaulted 
a person during the robbery or that the defendant in question 
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•id«d or abetted, or induced somebody to assault a person 
during the robbery. 

And the second element is that that defendant in 
question acted wilfully and knowingly. 

Of course , there has been evidence in the case 
that guns were carried by the other two robbers and we just 
don't know-only palpable examination would reveal-what kind 
of guns they were. If you believe that evidence, but rather 
than get into any question of speculation concerning it, as 
I have already said, it is simpler fbr you and it is simpler 
for me to eliminate possible legal error in the case by 
3 u *t excluding the question of putting a life in jeoparSy 
And taking it solely as an assault case. 

The word "assault" means a threat to inflict 
bodily injury, coupled with an apparent present ability to 
carry out that threat such that an average person would have 
s reasonable fear that he or she would be subjected to 
immediate bodily injury. 

An assault may be committed without actually 
inflicting bodily injury, or even touching the victim. 
However, an assault is something more than the intimidation 
which was discussed under Count 1. with Intimidation the 
fear can be conditional, that is, a fear of bodily injury 
i * the victim does not obey the robber ' s commands . However , 
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with assault, the fear must be unconditional, or at least 
for a moment of time, that is, a reasonable fear of bodily 
injury, even if the victim does obey. 

Displaying a gun, even if it is this kind of 
a gun, a pellet gun, and even if it is unloaded, constitutes 
an assault if, in view of all the circumstances, it would 
arouse that type of fear in the average person. 

It would have made no difference if, for instance, 
this turned out to be a toy gun incapable of shooting any- 
thing provided you find that these essential elements exist. 

The government contends that the defendant Combes 
assaulted several tellers by jumping over the counter, 
displaying a gun, and commanding them to get away from the 
bank drawers. 

There was no evidence that the defendant Solomon 
personally assaulted anyone. However, the government con- 
tends that he served as a getaway driver and that he aided, 
abetted and induced all three robbers to commit assaults. 

I instruct you that the statute prohibits an 
assault on any person during a bank robbery, whether it be 
an employee, a customer, or a person who has just happened 
to be in the bank. 

I shall now explain the second element in more 
detail, namely, whether the defendant in question acted 
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2 

wilfully and knowingly, of course, these words have the 

3 

sama meaning that 1 described when they arose under Count 1, 

4 

but under Count 2, the action is the alleged assault as 

5 

opposed to the taking of money, and therefore, before you 

6 

may convict the defendant Combes on Count 2, you must be 

7 

convinced that Combes knew that he was aisplayiny a gun 

8 

and knew that he was putting one or more tellers in fear 

9 

of bodily injury and that he did so deliberately. 

10 

before you may convict the defendant Solomon on 

11 

Count 2 you must be convinced that Solomon knew in advance 

12 

that one or more of the robbers was going to display a gun 

13 

in the bank and to put someone in fear of bodily injury. 

14 

and that knowing this, Solomon deliberately aided, abetted 

15 

and induced that crime of assault by agreeing to wait 

16 

nearby and to facilitate the robbers' escape. 

17 

You have heard a number of witnesses in the case: 

18 

Herbert Yarkin, the investigator for the Cncmical 

19 

Bank, who testified to the bank audit and to the insurance 

20 

with the FDIC; 

21 

Then these two very crucial witnesses, Joseph Cam- 

22 

acho, who was in the bank when the robbery took place and 

23 

who ran across the street and left the baby with his wife 

24 

in the checkup ashing office where he worked, and then met 

25 

the bank guard, Santiago, who was coming back from lunch 
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Sergeant Burns, and Ronald Naclerio were in the patrol car 
that was hailed by Joseph Camacho, and he went along with 
them when they confronted the robbers, and that's the 
point at which Camacho has given some crucial testimony. 

Thomas Higgins and Lawrence Vierling, and James 
Green, all police officers from the 44th Precinct in the 
Bronx, testified. 

William BAker , a special agent of the FBI, 

Richard Liss, the used car dealer who said he was looking 
through the trailer window at his business waiting ior 
a customer to turn in a white station wagon, and he sees 
the rear and the right side of the station wagon, also 
testified, and he testified that it was parked near the fire 
hydrant for nearly an hour at the time the robbery was tak- 
ing place. 

Robert McCartin, the special agent of tne FBI, 
also testified. You heard his testimony. I think he was 
called as a rebuttal witness: 

The defendant Combes did not take the witness 
stand. I will say more about that later. 


emb 453 

and who had the number of the station wagon written 
on the palm of his hand, and they hailed a gypsy cab and 
they explained in detail what happened after that. 

Josephine Blanaing, the teller at the bank, 
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The defendant Solomon did, and of course his 
credibility is an issue in the case. 

Daniel Solomon, his son, and Myrna iionsu, and 
Lillian Wilder all testified in his behalf. 

Wow, with respect to each and every one of these 
witnesses, you must be careful to scrutinize their tes- 
timony and to determine whether you should accept or reject 
what they have testified to. That gets to the very core 
of your function in the case. 

Consider the inherent probability of what each 
witness testified to. Consider the demeanor of the witness 
while on the witness stand. Consider the force anu effect 
of any contradictory statements, the interest of the witness 
in testifying as he did, and consider above all the quality 
of the proof. 

respect to all of tnese witnesses, you are 
the sole judges of their credibility, and you are the sole 
judges of the weight that should be given to any particular 
item of proof. 

Wow, the charge has been made in this case tnat 
Camacho was lying and that Solomon and Mrs. Bousu were 
lying. There have been charges made of possible inaccuracy 
if not lying on the part of Santiago. 

What do you do if you find that a witness was 
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guilty of a wilfull falsehood while on the witness stand? 
Well, you can do one of two things; either you accept that 
part of the testimony which you consider to be credible 
and reject the rest of it, or you reject all of it on the 
ground that all of it is so tainted by the falsehood that 
none of it is worthy of belief. 

It's like a person eating a fruit which appears 
to be sound and wholesome, and suddenly discovering an 
imperfection. Some persons will cut out the imperfection 
and eat the rest of the fruit, and others will reject the 
whole fruit, generally, on the basis of whether or not the 
imperfection is so extensive and has tainted the fruit so 
much that none of it is worthy of being eaten. And that 
is pretty much what the law says you can do with the tes- 
timony of a lying witness. 

In determining whom you will believe ana what 
weight you will give to the testimony of the witnesses, 
consider the nature of the evidence given by them, their 
bias or prejudice if any has been disclosed, their opportun- 
ity to know and remember the facts about which they testi- 
fied, their manner and deportment while on the stand, their 
candor, or frankness, or lack of it, their interest, if 
any, in the result of this trial, the extent to which they 
are corroborated or contradicted by other proof, the prob- 
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abilities 3s indicated by your common sense and sound 
judgement that the things asserted in their testimony actuall 
existed or occurred, and such other facts appearing in the 
evidence as will, in your opinion, aid you in determining 
the extent to which testimony is worthy of belief. 

You should ask yourselves as to each witness what 
interest or motive that vitness may have to testify in a 
particular manner. 

If you determine that any witness has a motive or 
interest which might lead him to testify falsely, ask 
yourself, has he done so, or has he told the truth notwith- 
standing any motive or interest he might have. 

Even if you do not doubt the good faith of a 
witness, you should look out for circumstances which might 
lead to inaccurate testimony such as faulty memory or in- 
adequate perception. 

Throughout this process you will be using your 
common sense and understanding to assign to the testimony 
of each witness the value and the weight which best appeals 
to your sound judgment. 

The witness Santiago testified that he wrote 
the number of a white station wagon on the palm of his aand 
and that he wrote down the number 3890LK. This number was 
checked out to be the number of a white station wagon 
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registered to the defendant Solomon. 

Camacho said that one robber had a white jacket 
and when he later saw him without the jacket, he had on a 
light blue shirt with a design on it. 

Camacho and Santiago hailed a gypsy cab and 
followed the white station wagon which was driven as 
though it were not being pursued and at one point the 

gypsy cab stopped within a very short distance of the 
station wagon. 

Shortly after they separated, Camacho was in 
a patrol car with the sergeant and the patrolman, and he 
was present when the robbers were hailed by tne police 
and they ran into the lot. 

There was police testimony with respect to the 
folders, with respect to the recovery of the money, and 
the like, and the lot in which the articles of clothing were 
found. You should look at these articles of clothing care- 
fully. You should compare them with the pictures in evi- 
dence and with the testimony and decide from this evidence 
just what conclusions you can come to. 

Combes was arrested shortly after in the closet 
of a barricaded room. 

Camacho and Santiago are important witnesses and, 
depending upon whether you accept or reject all or part <f 
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testimony, you will have gone a long way in the 
direction of resolving the tactual disputes in the case. 

The government seeks to connect Solomon with this 
robbery by suggesting that the evidence points to him as 
the driver of the getaway car. 

Solomon has denied this under oath and no one 
has identified Solomon as being the driver of the car, but 
some descriptions have been given. 

The government points out that Santiago took 
the number of that car down correctly and while no one has 
testified to recognizing Solomon as being the driver on 
the scene, the government suggests that he was there and 
that his statement or account of what he did at the time 
was a false, exculpatory explanation. 

They say that he made an attempt to flee from 
his house when his house was surrounded by the police 
later that day. I will have more to say about that later 
because it is a very hotly disputed issue in the case. 

All of the evidence is before you, ladies and 
gentlemen. You should consider it all. You should con- 
sider the arguments of counsel, and you should come to 
those conclusions which are dictated by your good judgment 
and your common sense, and ultimately to conclusions 
justified under the rules of law as 1 have charged you. 
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Was Combes the man in the bank wearing the 
white jacket and the denim hat? Was he the man wearing tne 
shorts marked in evidence? Was the white station wagon the 
car of Solomon? Was Solomon at the wheel of the station 
wagon? Did Combes run through the lot and abandon or lose 
his white jacket and then barricade himself in the room of 
a nearby house because he was being hotly pursued ana wanted 
to avoid capture? Did Solomon fabricate the Orchard Licach 
story testified to by him, his son and Mrs. Bonsu? 

The answers to these questions are crucial, and 
you should make an effort to ask yourselves these ques- 
tions and to answer them. 

Circumstantial evidence is present in this case, 
indeed, plays a rather important part in the case. Evidence 
is presented to you as circumstantial whenever you are sup- 
plied with facts from which you are asked to deduce that 
other facts also exist. 

You are permitted to resolve disputed questions 
of fact on the basis of direct evidence, circumstantial 
evidence, or both. 

The testimony of an eye-witness based upon knowl- 
edge acquired as a result of actual and personal observa- 
tion is direct evidence of what the witness observed. 

Evidence of facts which allow you, based on your 
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common experience to deduce or conclude that other facts 
or events occurred, is termed "circumstantial evidence." 

Circumstantial evidence is proper anu competent 
proof. Circumstantial evidence appeals to the common 
sense and common experience of mankind. These teach us 
that the known existance of some facts necessarily implies 
that other facts connected with them exist, and sometimes 
circumstanti - 1 evidence is even more convincing than direct 
evidence because u feet evidence may depend upon the memory 
or observation and truth of one witness while circumstantial 
evidence may be based upon the memory, observation and truth 
of many witnesses who concur and agree, or upon physical 
facts which cannot be mistaken and cannot speak falsely. 

Now, an inference is a term which has been used 
in the case, and what it means is a process of reasoning 
familiar to all of us. In a crowded city, particularly, 
we are making inferences all the time. When we start 
with a fact or state of facts already proved and deduce as 
a logical conclusion that some other fact or state of facts 
also exists, we have made an inference. 

If we see a member of our family coming in in 
the evening with a muffler around his neck and a heavy 
coat, and wearing gloves, we infer that it is cold outside. 

In the course of this trial the possibility of 

i 
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drawing an inference has been presented whenever you have 
been furnished with facts or propositions from which you 
have been asked to conclude that a particular event did or 
did not occur. The decision whether to draw or reject a 
requested inference rests within your sound judgment. 

You are permitted to arrive at your findings 
as to disputed questions of fact by inference as well as 
from any direct proof which may have been offered. 

Bear in mind that an inference may not be a mere 
supposition or a random choice between two possibilities. 

It must be a well-considered conclusion warranted by reason 
and common sense. 

In deciding whether or not to draw a possible 
inference, it is important that you weigh in the balance 
other possible explanations for the direct facts put in 
evidence . 

You should make the inference only if you find 
that the requested conclusion is the most plausible of all 
the conceiveable alternative conclusions that have occurred 
to you. 

There are times when different inferences may be 
drawn from facts, whether they are proved by direct or cir- 
cumstantial evidence. 

The government asks you to draw one set of 
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inferences, the defendant asks you to draw another set 


3 

r 

of inferences. It is for you to decide and for you alone 


4 

to decide what inferences you should draw. 


5 

There has been evidence that the defendant 


6 

Solomon, after his arrest, made an exculpatory statement, 


7 

that is, a statement which tended to show that he was 


8 

innocent. In particular, there was testimony that he said 


9 

his car couldn't have been used as a getaway car, that he 


10 

didn't loan it to anybody, and that he parked it in the 


11 

Orchard Beach parking lot at approximately 2:00 p.m., and 


12 

that when he walked back to his car, it hadn't been moved 


13 

from its original position. 


14 

In effect, Solomon testified to this when he 


► 15 

took the stand. 


16 

The government contends that this statement and 


17 

this testimony were false. Now, if you find that Solomon 


18 

did make an exculpatory statement and that it was false. 


19 

then I instruct you that a false exculpatory statement is 


20 

circumstantial evidence of guilty consciousness and that 


21 

it has independent probative force against the defendant. 


22 

I further instruct you that this alleged state- 


23 

ment by Solomon cannot be considered by you in any way 


24 

against the defendant Combes. 


25 

In other words, statements knowingly made and 



* 
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2 acts knowingly done upon being informed that a crime has 

3 been committed, or upon being confronted with a criminal 
charge may be considered in light of all the other evidence 
in the case in determining guilt or innocence. 

When a defendant voluntarily and intentionally 
offers an explanation or makes some statement tending to 
show his innocence and such explanation or statement is 
later shown to be false, the jury may consider whether 
this circumstantial evidence points to a consciousness of 
guilt. 

Ordinarily, it is reasonable to infer that an 
innocent person doesn't usually find it necessary to in- 
vent or fabricate an explanation or statement tending to 
establish his innocence, whether or not evidence as to a 
defendant's voluntary explanation or statement points to 
a consciousness of guilt and the significance to be attached 
to any such evidence are matters exclusively within the 
province of the jury. 

Solomon has testified that what he told the 
police in the first instance was true and what he testi- 
fied here was true. The government says he told a lie in 
the first place and that he was stuck with that lie and 
had to repeat that lie in his testimony. You will have to 
resolve that conflict. 

t 
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Now, I coma to this very directly contested and 
hotly disputed question of the attempted escape or tne 
attempted flight, rather, of Solomon as the government 


suggests 


The defendant Solomon denies this, and we are 


dealing here with an aspect of the case that affects 
Solomon alone. 

Now, Solomon testified that on the evening of 
August 9 when the robbery occurred, he was home with ins 
wife and two children, and you have heard testimony that 
the house was approached by a sergeant and a number of 
uniformed policemen. I think th* je were six or seven in 
all, plus some FBI agents. 

There was testimony to the effect that Solomon's 
wife was on the porch of the house, and there was also 
testimony that Solomon had been advised by his mother that 
the law enforcement authorities were interested in his car. 

Now, the Queens policeman, I think his name is 
Green, James Green, from the 103rd Precinct, who was one 
of the policemen on this detail, and he testified, and 
you have a diagram in evidence indicating the route he took 
going around to the side door of the house, and he saiu 
that while he was standing there on one side of the side 
door flat against the wall of the house with an FBI agent 
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on the other side of the door, that there were rapid, heavy 
treada on some stairs and that the knob moved, not that 
it was turned but that it moved, and he made that perfectly 
clear once or twice during his testiminy. 

ihen he said he, in a loud voice, said in words 
or substance. If anybody comes out I'm going to shoot." 

And then there was a series of heavy rapid steps 
retreating from the door. 

Now, the government says that this adds up to 
an attempt to flee on the part of Solomon. 

Solomon has testified that he was home, that he 
was the only man in the house, but he never heard this 
voice, and that he never got near the side door, and his 
counsel has argued to you that Solomon, having talked to 
his mother and having seen this parade of police officers 
approaching the house, could have taken other evasive acts 
quite successfully and in good time, and that this attempted 
flight just never occurred. 

Now, it is up to you to find out. You have got 
to try to take up all this evidence, go back to that house 
on that night and on the basis of this evidence try to re- 
construct the facts, and then, on the basis of those facts, 
ask yourselves, "Was the defendant seeking to flee or es- 
cape detection after the commission of a crime which 

• ' l 
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he knew about or after he was accused of a crime that had 
been committed or when he was in fear of being accused of 
a crime that had been committed . ■ 

ifcat, of course, wouldn't, in and of itself, be 
sufficient to establish his guilt but would be a circum- 
stance which you should consider in the light of all the 
other evidence in the case in determining his guilt or 
innocence if you find — and I undersc re— if you find that 
the acts did take place as d*»r bribed by the policeman and 
that other circumstances were indicative that he was, indeed, 
the person behind that door and who made that attempt to 
flee. 

Now, I want to add quickly that flight doesn't 
necessarily reflect feelings of guilt, nor do feelings of 
guilt which are present in some innocent persons necessarily 
reflect actual guilt. 

Whether or not evidence of flight shows a con- 
sciousness of guilt and the significance to be attached to 
any such evidence are matters exclusively within your prov- 
ince. 

Mow, the government contends, too, that with re- 
spect to the defendant Combes, he ran away through a vacant 
lot after being encountered by the two police officers from 
the patrol car. 
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the witness stand and has testified. 


Now, obviously every defendant has a deep personal 
interest in the outcome of his case. In view of his interest 
in the result of the case such interest creates a motive fo* 
false testimony. The greater the interest the stronger the 
motive and the interest of a defendant and the result of his 
trial is of a character possessed by no other witness. 

In appraising his credibility you may take the 
fact of interest into consideration. However, it by no 
means follows that simply because a person has a vital in- 


terest in the result he is not capable of telling a straight- 
forward or truthful account of events. 

It is for you to decide to what extent, if at all, 
Solomon's interest has affected or colored his testimony. 

Now, there have been a few barbs and arrows here 
about Solomon and Mrs. Bonsu. I don't know whether you got 
that impression, ladies and gentlemen, or not, but at one 
or points in the case it struck me that here is a 
separated married lady and here is a married man going out 
with her and so forth. Please don't pass any moral judgment 
on anybody. Me are not here to do that. We are not here to 
apply any social standards or any moral standards, and I 
want you to reject any possible impression you may have gotten 
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2 II that because Solomon was out with Mrs. Bonsu that day there 
is something wrong about it or that some bad inferences 
should be drawn. 

Actually, she was a co-worker of his in the Bronx 

6 j| hospital. 

Now, there was a character witness who testified 
in behalf of the defendant Solomon, Lillian Wilder, the 
supervisor at the Bronx State Hospital where he works, and 
what do you do with good character testimony? 

She said he had a good character for probity and 
truth and veracity. Good character is to be weighed as a 
factor in the defendant's favor. You should consider it 
together with all the facts and circumstances which have 
been put before you and then give it the weight that you 
think it ij entitled to. 

A defendant is not entitled to a verdict of 
acquittal simply because he possessed a good reputation 
for honesty and veracity before the indictment, however, 
when considered along with all the other evidence the 
defendant's reputation, like other factors in his favor, 
may generate a resonable doubt as to his guilt. 

If, after considering all the evidence introduced 
into the case, including the evidence of the defendant’s 
reputation for good character, you have a reasonable doubt 
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in your minds, you must acquit the defendant. 

You should return a verdict of guilty against 
Solomon only if you are convinced on the basis of all the 
evidence, including the evidence of Solomon's reputation 
for good character, that the charge against him has been 
proved beyond a reasonable doubt. 

Now, with respect to the penalty, ladies and 
gentlemen, you should not discuss it, you should not con- 
sider it, and you must not allow the consideration of 
any penalty to be imposed upon the defendant in the event 
of conviction to enter into your deliberations or influence 
your verdict in any way. This is a heavy duty which 
rests entirely upon my shoulders. It is a responsibility 
for the court and is not yours, and you should not allow 
it to impinge upon your considerations in any way. 

Your verdict must be unanimous; that is, there 
must be a unanimous verdict with respect to Count 1, and 
i f you consider Count 2 in the event of a verdict 
of guilty on Count 1, then that verdict should be unanimous 
too, so that there are separate verdicts with respect to 
each defendant. And rasiember to consider only the evidence 
applicable to each defendant in the case and to consider 
each defendant's case separately. That unanimity means 
a concensus, a coming together of your conscientious views 
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2 

discussion. It should represent the conscientious 


3 

determination of each and every one of you. 


4 

The essence of your jury function is conscientious 


5 

listening and conscientious explaining, and that means 


6 

that each one of you should be anxious and willing to 


7 

explain your point of view to your fellow jurors. You 


8 

should be equally anxious and willing to listen to the 


9 

point of view of your fellow jurors. This should be done 


10 

calmly, objectively, with a sense of the very heavy re- 


11 

sponsibility that rests upon your shoulders without fear, 


12 

without favor, without prejudice, remembering that the 


13 

only triumph in the case is the triumph of truth. If your 


14 

verdict is based upon the truth as you find it, subject 


15 

to the law as I charge you, it is a fair and proper verdict. 


16 

I suggest that you start with the facts that are 


17 

undisputed. There are a number of surrounding facts in 


18 

this case that are not seriously disputed or that are 


19 

not disputed at all. Rely upon your recollection of the 


y 

facta to the exclusion of everyone else. 


21 

Now, if, during the course of your consideration. 


22 

you become confused or concerned about anything that 1 


23 

have said, don't hesitate to ask me for an amplification 


24 

or clarification of my charge. I will be glau to do it. 


25 

and I will be at your service throughout your deliberations. 

• 
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You should not struggle with legal problems. 

You should refer them to me. Please do not give yourselves 
legal advice. That is one of the worst traps a jury can 
^*li into. You must be very careful to avoid giving 
yourselves legal advice or to permit one of your members 
to give you legal advice. You should refer these questions 
to me or any other questions which you believe I can answer 
to be helpful to you. 

You must not be swayed by sympathy or emotion. 

If you allow sympathy or emotion to get in the way, you 

to that extent, be impairing the discharge of your 
functions. 

Your verdict should be a verdict of guilty or 
not guilty with respect to each count and with respect to 
each defendant. 

I want to thank the alternate juror for her 
attendance, and the clerk will instruct Mrs. Caffrey with 
respect to any further attendance. Mrs. Caffrey, please 
stay with the jury until they actually retire to the jury 
room and at that point, before they start deliberating, 
then you can remove your belongings and you can consider 
yourself excused. 

One last bit of advice I can give you, ladies 
and gentlemen, is to take each episode of the case, because 
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there are numerous episodes rn the case which are factu- 
ally separable from the others, lthough perhaps linked, 
depending upon what conclusions you came to. Very often 
litigated facts in cases are like trying to look at a 
mosaic. I'm sure many of you have se^n these works of 
art that consist of bits of terra cotta, porcelain, glass, 
and so forth, of various colors. If you are close to a 
mosaic, it is a jumble, but if you draw away from it and 
try to look at it as a whole, the colors and the lines come 
into some relationship with each other, and you can dis- 
cern the purpose of the artist, and very often the liti- 
gated facts in a case are like trying to look at a mosaic. 
Try to draw away from it. Look at it as a whole and then 
pick up each piece of evidence. It's not that you 
shouldn t look at each portion, each bit of the mosaic, but 
that in order to understand its pupose and the relationships 
these bits and pieces can be better understood and better 
appraised by taking a look at them from a distance, looking 
at the whole episode as a whole. 

I must give the attorneys an opportunity to take 
exceptions or make suggestions. 

Are there any exceptions on behalf of the 
defendant Combes? 

MR. KRIEGER: Yes, sir. 
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THE COURT: The defendant Solomon? 

NR* GREENBERG : Yes, your Honor. 

THL COURT: All right. Well, Chen, you better 
step up. If I see that this takes any time, ladies 
and gentlemen, I will give you a recess, and if you have 
a recess, don't discuss the case until I can get back to 


(At the side bar . ) 

(Discussion off the record.) 

(In open court.) 

THE COURT: We will take a short recess, ladies 
and gentlemen. 

(The jury left the courtroom.) 

• NR* ''RIEGER: Sir, if your Honor please, I 
respectfully take exception to the following portion of 
the court's charge: 

Your Honor stated — and this is to the very best 
of my recollection — "If you entertain a reasonable doubt 
as to the elements of the crime, then it is your duty to 
acquit. " 

I respectfully submit that it is the exact • »ppos~ 
lte which should be sat forth to the jury, namely, that it 
is the duty or the jury to return a verdict of not guilty 
unless the prosecution has proven beyond a reasonable doubt 
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each and every element of the crime charged. ) 

No. 2, I respectfully submit that your Honor 
has not properly set forth the defense* contentions. The 
contention of the defense is basically that there has 
been no identification of Combes in the bank* leaving the 
bank, walking on River Avenue, getting in the car, or being 
in the car. 

No. 3, I have never conceded that "This was a 
well-thought-out plan or robbery." I have made but two 
concessions throughout this case, your Honor; (1) that a 
bank was robbed; (2) that the defendant was found cowering 
in a closet. 

I submit that for your Honor simply to state 
that the crucial issue was whether Combes was in the bank 
is an undue simplification of the defense. 

, I submit, your Honor, that the statement to 
the jury that the government contends that Combes jumped 
over the shelf did not sufficiently narrate the fact that 
the defense denies that Combes was in the bank, or that 
he jumped over the teller's shelf. 

I requested your Honor — I dare say most respect- 
fully this might be an inadvertence, but your Honor did 
not charge that the defense has an absolute right not to 
*ny witnesses on his behalf, and no adverse inference 
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may be drawn from the failure to call witnesses. 

Most respectfully, your Honor — 

THE COURT: You never requested me to charge 
that at any time. I thought that I had carefully covered 
the government's duty in the case and your right not to 
call witnesses. I thought that I did that when I talked 
about burden of proof. 

MR. KRIEGER: Well, I had made mention of that 
at the very outset of the trial in connection with the 
impanelling of the jurors, your Honor. 

THE COURT: Well, then, didn't I comply with 
your request then? 

I will tell them now, if you want me to tell 
them, that the defendant has a right not to call witnesses, 
and has a perfect right to remain silent, and that the 
burden is exclusively on the government. 

MR. KRIEGER: Fine. Splendid. The fundamental 
thrust of the defense, argumentatively, was that there was 

a conflict as between Camacho and Santiago. 

#• 

THE COURT: All right. Let me review these 
things you have requested. 

Have you finished? 

MR. KRIEGER: No, sir, I haven't. 

THE COURT: You've got some more points; all 
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right. Go ahead and I will tell you what I will do. 

MR. KRIEGER: Yea, sir. The thrust of the 
defendant's position is that there was a conflict as 
between Camacho and Santiago as to who hailed the gypsy 


Your Honor has set forth that Camacho and 
Santiago hailed the gypsy cab. I believe that that is 
at variance with the specific exclaimer of Santiago tnat 
it was he who hailed the cab. 

I believe that the conflict as between Camacho 
ana Santiago is of such a nature that the jury may deter- 
mine that Camacho was in error and may choose to disregard 
of his testimony. 

I think that your Honor's illustration as to 
the unpalpability of the fruit, or the impalpable fruit, 
has been, in effect, diminished by the concluding remark 

that the fundamental consideration is "generally, whether 
it is eatable." 

I think that your Honor, in effect, has set 
forth that the right of the jury to disregard Camacho’s 
testimony in its entirety, if they find that he lied or 
made a misstatement of fact in any one aspect, has been 
diluted by your Honor's remark. 

I think that your Honor's statement that the 
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robbers were hailed by the police is an error because 
there is no proof in the sense that the jury need not 
deliberate as to whether the individuals who were hailed 
by the police were, in fact, the individuals who did rob tne 
bank. 

THE COURT: Well, the $32,000 then, you surest, 
fell like manna from heaven? 

MR. KRIEGER; I don't know. 

THE COURT: To me it's such an outrageously 
preposterous statement for you to say that there was 
nothing to indicate that the people that the police hailed 
were somebody else but not the robbers when they found 
everything in the lot. 

The crucial question is whether these defendants 
on trial had anything to do with it. That was the whole 
thrust of your defense. 

Now, for the first time, you are raising die 

* 

issue that you have never suggested to the juiy, never 
put any questions to these witnesses saying that maybe 
they confronted other people who had $32,000 to distribute 
into the lot. 

MR. KRIEGER: If your Honor please, most respect- 
fully, I have never conceded and I need not have questioned 
any police officer. I have never conceded in any fashion-- 

I 

I * 
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THE COURT; I didn't say you conceded. You 

t 

never raised the issue you axe raising with me now. 

MR. KRIEGER: Hut i don't have to, your honor, 
i don't have to raise every issue. They have to prove 
the case beyond a reasonable doubt. 

THE COURT; What did I say that you say is 
faulty and in error? 

MR. KRIEGER: Most respectfully, your Honor's 
statement that the robbers were hailed by the police. 

THE COURT: All right. I will say it's up 
to them to determine who they hailed. All right. 

MR. KRIEGER: Thank you, sir. 

^ THE COURT: Wait a minute. I want to tell you 
what I intend to do so that if I don't do it you will call 
it to my attention. 


I think that what 1 said was that if they 
entertained a reasonable doubt about any of the elements 
of fact necessary to dispute the offense, that then it 
was their duty to acquit the defendant. 

You except to that; is that right? 

MR. KRIEGER: Yes, sir. 

THE COURT: If they have a reasonable doubt 
about any of the facta necessary to dispute the crime, they 
should acquit the defendant. You say that that's wrong. 
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MR. KRIEGER: Yes, your Honor 
THE COURT: I have charged that for years in 
many cases that have been affirmed by the Court of Appeals. 
This is the first time anybody has ever found anything 
wrong with it, so I refuse to change that. ) 

Now, the defense' contention that Combes was 
not identified as being in the bank, was not identifieu 
at River Avenue getting in the car, being in the car — l 
will repeat that. I'm sorry if I haven't given the defense 1 
contention, before, the thrust that it deserved. You did 
not concede the bank robbery was a well-thought-out and 
planned robbery. You did say indisputably that the robbery 
occurred, and that's ail you said. 


MR. KRIEGER: Yes, sir; there is no question 


about that. 


THE COURT: All right, I will say that. 

The defendant has the absolute right not to 
call witnesses. And the burden is exclusively on the 
government to prove the defendants' guilt beyond a reasonable 
doubt. I have said that ad nauseuro in this case. 

All right. I am not going to say that about 
reasonable doubt but I will say the defendant has an 
absolute right not to call witnesses. 

The thrust of Combes' defense ts timt tfent was a ami lie t 
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between Camacho and Santiago re hailing the cab and neither 
one of them is worthy of belief; is that right? 

MR. KRIEGER : Yes, sir. 

THE COURT; If I said the^ police hailed the 
robber:., I did not intend to imply any conclusion. It is 
up to them to determine who they hailed and who these 
persona were. All right. 

MR. KRIEGER: And lastly, sir, the members of 
the jury who have taken notes — your Honor has directed 

I 

them not to look at them May I request that all notes 

and any writings of any nature be not taken into the jury rood 
at all? 

THE COURT: No. I think it would be offensive. 

Why must I do that? You might ask 'me to search them to 
make sure they don't have a gun on them, or a bomb. I 

am not going to start acting as though I were a policeman with 
these jurors. 

I have told them that they should not use these 
notes as a means of persuasion with other jurors but they 
can use them as an aid to their own memory only and if 
there is any conflict with the record, they would have 
recourse to the c>>urt record. 

MR. KRIEGER: I respectfully except, particularly 
as to Jurors No a. 2 and 3, the proofreader and Juror No. 2, 
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who have been taking meticulous notes all along and who 
may very well adopt the attitute of being group leaders 
of the jury and make no application to the court for 
guidance with respect to a reading of any transcript. 

THE COURT: Of course, anything is possible. 

It may be that a very muscular man, sitting on that jury, 
would use his muscles to inflict force on the other jurors. 

Why should I assume that this jury is not going 
to follow my instructions? If I assume that, then we 
might just as well call the whole trial off. 

MR. KRIEGER: Yes, sir. I respectfully except. 


your Honor. 

MR. GREENBERG: Your Honor, I except to when your 
Honor was charging "aider and abetter," referring to Mr . 
Solomon, when you mentioned Mr. Camacho, and you saiu 
that "The lawyer s. .maintain that Mr. Camacho did not tell 
the truth." 


I never said that at all, and I would except 
to your Honor's charging that. 

THE COURT: I said that you charged Camacho with 
not telling the truth. 


MR. GREENBERG: I did not. 

THE COURT: Did I charge you with attacking him? 
MR, GREENBERG: I think you did, your Honor. As 
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I remember it, you Mare talking about Mr. Solomon, and 
you said that the lawyers stated or maintained that Mr. 
Camacho was not telling the truth. 

THE COURT: I will say that the attack on Camacho 
was made only by Mr. Krieger, if that's the case. 

I don't recall, now, your summations in that much 
detail to remember, but if you represent that that is so, 
and Mr. Krieger has no objection — 

MR. KRIEGER: I do have an objection. He had 
extensive cross-examination of Camacho. The purpose ot 
that is obviously not to build him up. I have no desire 
to be singled out. 

THE COURT: Well, I prefer not to say anything 

about it. 

MR. GREENBERG: My second exception, your Honor, 
is that in your charging as to the elements of the crime 
of robbery, I feel that your Honor, prefatory tc your 
charging the elements, was too simple and boiled down 
the case to just the question of identification. I leel 
that was improper in the charge. It is important — it is 
more for the government's summation as to what the issue is. 
I think that that was an error. 

Another exception I take is when your Honor was 
mentioning all the witnesses, you mentioned the government 
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witnesses, you proceeded to mention Mr. Solomon, and at 
that particular point you said his credibility is in issue. 



you proceeded to mention the other witnesses of Mr. 
Solomon, and his was the only name that you singled out 
to say that his credibility was in issue, and I take 
exception to that. 

THE COURT; Well, the credibility of every 
witness is in issue, and I thought I made that plain. 

MR. GREENBERij; Well, in your Honor's enuraera cion 
of the witnesses, probably by inadvertence, you did stop 
by his name and say that his credibility was in issue. 

And I except to your Honor's charging of flight 
as indicative of guilt as to Mr. Solomon. 

I also except to your Honor's charging false ex- 
culpatory statements. I don't think that that is proper 
in this case. 

Mr. Solomon did, in fact, testify here, and I 
think that charging false exculpatory statements was not 
proper, and I therefore except to that. 

I would just request that your Honor, in charging 
circumstantial evidence, charge that if two inferences can 
be made, one more favorable and indicative of innocence than 
9 u ilt» that the jury should decide in favor of innocence 
where two inferences can be drawn. 

• I , * 

I 
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THE COURT; Do you agree to the last request, 

Mr. Eaton? 

MR. EATON: No, your Honor. I think that that 

5 was rejected by the Supreme Court in the Holland case 

6 around 1954. 

THE COURT: I'm pretty sure it's not good law 
in this circuit. I think that the definition I gave is 
the proper definition. 

Well, then all I can do for you, Mr. Greenberg, 
is to just stress the fact that the credibility of every 
witness in this case is in issue. That's the only thing 
that you brought up that I feel I should mention. 

The other matters are matters that are inherent 
in the fabric of the caso. 

MR. KRIEGER: May I have your Honor's indulgence 
for just one second? 

THE COURT; Yes. 

Mr. Eaton, do you have any exceptions or sugges- 
tions? 

MR. EATON: No, your Honor. 

(Pause* ) 

MR. KRIEGER: We have concluded, your Honor. Mr. 
Greenberg and I have concluded. 

THE COURT: All right. Bring in the jury. 
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(The jury entered the courtroom.) 

TEE COURT; Ladies and Gentlemen, 1 do have one or 
two things that I need to amplify and correct. 

Mr. Krieger has asked me to please make it 
clear that his defense is not quite as simple as I put it. 

He said that he has argued before ycu, and he 
contends in behalf of the defendant Combes, that there 
was never any identification of Combes being present in 
the bank. There was no identification of Combes on River 
Avenue. There was no identification of Combes getting 
into the white station wagon or being in that car, and it 
is entirely up to you, of course, to resolve these conten- 
tions and arguments. 

As I tried to say at the outset, all of the 
evidence and all of the arguments are before you. 1 have 
not attempted to take any of that away from your considera- 
tion, but I didn't want to leave you with the impression 
that I was giving the defense' arguments short shrift when 
I referred to them. 

Also, Mr. Krieger has pointed out that he at 
no time conceded that the bank robbery was well-thought-out 
and planned. 

Mr. Greenberg said that, and Mr. Eaton said that. 
All that Mr. Krieger said was that indisputably 
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the robbery occurred, or it xs undisputed that the 
robbery occurred. So I again want to apologize to you 
and to him for having misstated what he said. 

Also, Mr. Krieger wants me to charge you, and 
I do charge you that the defendant has an absolute right 
not to call any witnesses. He has an absolute right not 
to take the stand, and 1 must charge you that you should 
draw no adverse inferences whatever, either from the 
defendant's failure to take the stand or from his failure 
to call witnesses. 

The burden is always on the government and it 
never shifts to the defendant to prove the defendant guilty 
beyond a reasonable doubt. 

Mr. Krieger also asked me to point out that 

t 

the thrust of Combes' defense also was with respect to 
Camacho and Santiago, that they contradicted each other 
and that neither is worthy of belief. 

He has also pointed out that at some point in 
my charge 1 referred to the incident when the police 
hailed the robbers or confronted the robbers and that by 
using the word "robbers" I implied that the people that 
they confronted were the people who were in the bank. 

Now, to that extent, I suppose I was implying 

• -* 

a factual conclusion in the case. 1 don't want to imply 

•OUTMINN DltTNICT COUNT HCNONTCNS. US. COUNT MOU»l 
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any factual conclusions. They confronted three black men 
at the time, and that is the evidence before you. It is 
up to you to take the additional step, if you feel you can 
take it, that those men who were confronted and who ran 
through the lot were the robbers. I don't want to take any 
finding of fact away from you. 

It is up to you to determine who these persons 
were that were confronted by the sergeant and the patrolman 
in the presence of Camacho, and it is up to you to determine 
their identities, if you can. 

Now, Mr. Greenberg has pointed out that I may 
have overstressed the fact that the credibility of his 
client, Raymond Solomon, was in issue. 

Obviously, I didn't attempt to overstress that 
at all. There was something more I had to say about the 
fact that he was a witness, but the credibility of each 
and every one of these witnesses is in issue, and it is 
before you. The credibility of each witness has been put 
in issue by the defenses in the case, and I charge you that 
you must determine , and only you can determine it, what 
evidence you will accept and what evidence you will reject, 
and I thought I made it clear, but I want to emphasize 
again that the credibility of each witness is before you. 

Now, My I again stress that those of you who 
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have taken notes must leave those notes in your pockets 
and not refer to then any longer now as a means of dis- 
cussion with your fellow jurors. They have served as an 
aid to your personal memories and that is all right. 

If you have any questions with respect to what 
the precise testimony was, you should have recourse to 
the record, but you can rely upon your own recollection 
and your own recollection to the exclusion of mine and the 
exclusion of the attorneys. 

I think I have said all I need to say, ladies 
and gentlemen, and you may now retire to consider your 
verdict. 

I would suggest that you tell the marshals 
when you would like to go to lunch, and I will authorize 
them to take you whenever you choose to do so. 

All right. Swear the marshals. 

(A marshal was sworn.) 


THE COURT; All right. You may retire to con- 
sider your verdict, ladies and gentlemen. 

(At 11:35 o'clock a.m. the jury left the court- 
room. ) 


MR. EATON; Your Honor, I will go up and get a 
clean copy of the indictment. 

THE COURT: You have no objection to my omitting 
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the name from the indictment, do you? 

MR. KRIEGER: Mo, sir. I am deeply appreciative 
of that, your Honor. 

THE COURT. All right, gentlemen, l suppose we 
will wait to see what their luncheon arrangements will be 
and then we will have a recess at that time. 

MR. KRIEGER: Yes, sir. 

THE COURT: Get all the exhibits together, and 
the indictment. 

(Recess. ) 

(At 4:50 o'clock p.m. the jury entered the 
courtroom . ) 

BY THE CLERK: 

Q Mr. Foreman, has the jury agreed upon a verdict? 

A Yes, we have. 

Q How do you find the defendant George Combes on 
Count 1? 

A Guilty. 

Q On Count 2? 

A Guilty. 

Q How do you find the defendant Raymond Solomon 

on Count 1? 

A Guilty. 

Q On Count 2? 
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